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FAIR AND EQUITABLE TREATMENT 
by Christoph Schreuer* 

Fair and equitable treatment (PET) has replaced expropriation as the most important 
standard in the protection of foreign investment. It is invoked in almost every international 
investment arbitration. Nowadays most successful claims by investors are based on FET. 

FET is not new. It has been around for quite some time in the form of treaty provi­
sions, especially in bilateral investment treaties (BITs). Important regional and multilateral 
treaties such as the NAFfA (Article 1105) and the Energy Charter Treaty (Article 10(1» 
also refer to it. But it was not before the year 2000 that investment tribunals have started 
to apply it and to give content to the meaning of the standard. I 

1. THE MEANING OF FAIR AND EQUITABLE TREATMENT 

FET is a legal standard. Despite its seeming reference to equity and its apparent lack 
of precision, it is a legal concept and not a reference to decision ex aequo et bono.2 The 
Tribunal in ADF v. United States pointed out that the requirement to accord fair and 
equitable treatment does not allow a tribunal to adopt its own idiosyncratic standard but 
"must be disciplined by being based upon State practice and judicial or arbitral case law 
or other sources of customary or general intemationallaw."3 

The lack of precision is not an obstacle to its practical application. Like other broad 
principles of law FET is susceptible of specification through judicial practice. As Prosper 
Weil wrote in the year 2000: 

"The standard of 'fair and equitable treatment' is certainly no less operative 
than was the standard of 'due process of law', and it will be for future 
practice, jurisprudence and commentary to impart specific contert to it. "4 

Of Counsel Wolf Theiss. Vienna. Fonnerly Professor of Law at the University of Vi.nna. 

Mag,lini v. Spain. Award. 13 November 2000. 161CSID Review - flU (2001) 248. 

See C. Schreur" Decisions Ex Aequo ot Bono Under the ICSIDConvention. II ICSIO Revi.w- FlU 37 (1996). 

ADF Group Inc. v. Unilttl SlakS of America. Award. 9 January 2003. 6 rcSIO Reports 470. para. 184. See also Mondtll' 
Inll. Ltd. v. U"i,.d SIOIIS of America. Award. II October 2002. 61CSID Rcpons 192. para. 119. 

P l*iI. The Sial •• the Foreign Investor. and International Law: The No Longer Stormy Relationship of a MI!n .... A Trois. 
15 ICSID Review - flU 40 I. 415 (2000). 

125 



CHRISTOPH SCHREUER 

History has since proven him right. A considerable number of arbitral awards have 
gone a long way towards clarifying the concept of fair and equitable treatment through 

judicial practice. 

In a number of cases Tribunals have attempted to develop broad and generally 
acceptable definitions of the term.s In doing so tribunals have relied on concepts such as 
the investor's basic expectations, reliance, consistency, transparency, even-handedness, 
non-discrimination, justice, arbitrariness, fairness, judicial propriety and natural justice. 
The problem with this approach is that it either tends to lead to definitions that are overly 
general and hence of little value in practice or are too narrow to serve as a useful standard 

for every conceivable case. 

A more promising method to explore the meaning of FET is to identify typical situ­
ations to which this concept may be applied. This leads to more concrete principles that 
are covered by the fair and equitable treatment standard. The most important principles 
derived from the FET standard are transparency, stability and the investor's legitimate 
expectations, compliance with contractual obligations, procedural propriety and due 
process, action in good faith and freedom from coercion and harassment. 

Transparency, stability and the protection of the investor's legitimate expectations 
are closely interrelated. Transparency means that the legal framework for the investor's 
operations is readily apparent and that any decisions affecting the investor can be traced 
to that legal framework. Stability means that the investor's legitimate expectations based 
on this legal framework and on any undertakings and representations made explicitly or 
implicitly by the host State will be protected. The legitimate expectations of the investor 
will rest primarily on the legal order of the host state as it stood at the time when the 
investor acquired the investment. The investor may rely on that legal framework as well 
as on representations and undertakings made by the host State in legislation, treaties, 
decrees licenses and contracts. An arbitrary reversal of such undertakings will constitute 
a violation of FET. While the host State is entitled to determine its legal and economic 
order, the investor has a legitimate expectation in the system's stability to facilitate 

rational planning and decision making. 

There are numeroUS decisions to illustrate this point. In Metalclad v. Mexico6 the 
issue of transparency played a central role. The Federal Government of Mexico and the 

For anemplS at general definition sec: S D My". v. Canada. Firsl Partial Award. 13 November 2000.40 ILM (2001) 
1408. para. 263; ~nin v. Etlonia. Award. 25lune 2001. 17 ICSID Review - FlU (2002) 395. para. 367; TeCMeD v. 
Mexico. Award. 29 May 2003. 43ILM (2004) 133. para. 154; WaSIt Manngoment v. Mexico. Final Award. 30 April 2004. 
43 ILM (2004) 967. para. 98; MTD v. Chilt. Award. 25 May 2004. 12 ICSID Reports 6. para. 113: SoMa v. C;:«h R.· 

p.blie. Partial Award. 17 March 2006. para. 309. 

Me/aldad Corp. v. Mexico. Award. 30 August 2000. 5 ICSID Reports 209. 
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State government had issued construction and operating permits for the investor's landfill 
project. The invesJOT was assured that it had all the permits it needed. But the municipality 
refused to grant a construction permit. The Tribunal held that the investor was entitled to 
rely on the representations of the federal officials.' It concluded that the acts of the State 
and the municipality were in violation of the fair and equitable treatment standard under 
Article 1105 of NAFTA. 

In MTD v. Chile' the Respondent had signed an investment contract for the construction 
of a large planned community with the country's Foreign Investment Commission. The 
project failed because it turned out to be inconsistent with zoning regulations. The 
Tribunal found that the FET standard had been violated by what it described as "the 
inconsistency of action between two arms of the same Government vis-a-vis the same 
investor".' 

In Occidental v. Ecuador lo the claim was directed at the inconsistent practice of the 
Respondent's authorities in reimbursing value added tax. The Tribunal noted that the 
framework under which the investor had been operating had been changed in an important 
manner and that the tax law was changed without providing any clarity about its meaning 
and extent. I I 

In CMS Gas Transmission Company v. Argentina l2 the Respondent had given guar­
antees for price adjustments for the transportation of natural gas in legislation, regulations 
and under a license. Subsequently, an emergency law and other laws and regulations first 
suspended and then terminated these guarantees. The Tribunal pointed out that a 
stable legal and business environment is an essential element of fair and equitable treat­
ment. It found that Argentina's actions had breached that standard. I) 

The observance of contractual obligations is closely related to the protection of 
legitimate expectations. Pacta sunt servanda ~s an obvious application of the stability 
requirement which is central to the FET standard. Nevertheless, practice on this point is 
not uniform. Tribunals seem to be agreed that a failure to perform a contract may amount 
to a violation of the PET standard. But it is far from clear whether any violation of a con­
tractual obligation by a host State amounts to a violation of the FET standard. 

Alpara.89. 

MTD v. Chil~. Award. 25 May 2004. 12 ICSID Reports 6. 

At para. 163. 

,n Occidetllal v. EclIDIInr. Award. I July 2004. 12 ICSID Reports 59. 

" AI para. 1 M. 

" CMS v. ArgtnlinD. Award. 12 May 2005. 44 ILM (2005) 1205. 

" AI paras. 274-276. 
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A number of tribunals have found that a violation of PET may occur as a consequence 
of a breach of obligations arising from contracts." But other tribunals have found that a 
simple breach of contract by a State would not trigger a violation of the FET standard. 
Only an outright repudiation of the contract brought about by the use of sovereign 

prerogative would have this effect,15 

Procedural propriety and due process are essential elements of the rule of law and 
indispensable for FET. The United States Model BIT of 2004 specifically clarifies that 
the FET standard covers protection from denial of justice and guarantees of due process 
on the basis of the world's principal legal systems.16 ln a number of cases tribunals have 
held procedural shortcomings to be violations of FET. This included violations of the 
right to be heard,17 lack of notification of important legal steps,18 improper and discred­
itable court proceedingsl9 and executive intervention in court proceedings.2IJ 

Good faith is another application of PET. Although hardly more specific than FET. 
good faith has been put to use in several cases.21 Examples for violations of good faith 
in the investment context would be a deliberate conspiracy to defeat the investment22 or 
the termination of the investment for reasons other than the one put forth by the govern­
ment,23 This is not to say that every violation of the standard of FET requires bad faith. 
The FET standard may be violated, even ifno mala fides is involved.24 

" Mondtv v. USA. Award. 11 Oclober 2002, 421LM (2003) 85. para. 134; SGSv, Philippines, Deci,ion on Jurisciiction.29 
January 2004. 81CSID Reports 518, para. 162; N"bl. Venlures V. R"mania. Award, 12 October 2005, para. 182. 

" RFCC v. Morocco, Award. 22 December 2003. 20 ICSID Review - FlU (2005) 391, paras. 33/34; 1Ib.lt MIJIIIJ~tllretll 
v. Mexico. Final Award. 30 April 2004. 43 ILM (2004) 961. para. 115; Imp~ilo v. Pakisran. Deci.ion on Jurisdiction. 
22 April 2005. 12 ICSID Report' 245, pam •. 266-210. But see: Noblt v"nlM,.s, Inc. v. R,_nia. Award. 12 October 2005. 

at para. 82-
.. United States Model BIT (2004). Miele 5(2)(a). 
" M.,alclad Corp. v. Muico, Award. 30 August 2000, 51CSID Reports 209, para. 91; TECMED v. MLtico. Award, 29 May 

2003. 431LM (2004) 133, para. 162. 
.. Midl1k EaJI C."...nr v. Egypr, Award. 12 April 2002, 18 ICSID Review - FlU (2003) 602. para. 143. 

" Lotwen v. USA. Award. 26 June 2003, 42 ILM (2003) 811. paras. 54. 132. 131; IIbsle Mana/l,menr v. Mexico, Final 

Award, 30 April 2004, 43 lLM (2004) 967, para. 98. 

,. Ptrrobart v. Kyrgyz Republic, Award, 29 March 2005, para, 82. 
" TEeMED v. MuicQ, Award, 29 May 2003, 431LM (2004) 133. para. 153: Saluka v. C::tch Republic. Partial Award, 11 

Masch 2006, para. 301. 
" We.fle Mana/l<menr v. Mexico. Final Award. 30 April 2004. 431LM (2004) 961, para. 138. 

" Bayindir I .. aal Turi"n TlCa,., Ve Sanayi A S. v. Pakistan. Decision on Jurisdiction, 14 November 2005, para. 250. 

" MoNkv v. USA. Award, II October 2002. 42 ILM (2003) 85. pas .. 116; TEeMED v. Mexico. Award, 29 May 2003. 43 
ILM (2004) 133. para. 153; Loewe. v. USA. Award, 26 June 2003, 421LM (2003) 811, para. 132; OcCilhlllaJ v. Ecuador, 
Award. I July 2004. 12 ICSID Reports 59. para. 186; CMSv. Argentina. Award. 12 May 2005, 441LM (2005) 1205. para. 
280; Azurix Corp. v. Tht Argenlille Rtl,,,blic, Award. 14 July 2006. para. 3n; LG&.E v. Argmlina, Decision on 
Liability, 3 October 2006, 21 ICSID Review - FlU 203 (2006), para. 129; PSEG v. Turkey, Award, 19 January 2001, paras. 
2451246; Siemens v. Argenrina, Award, 6 February 2001, para. 299; Em'on v. Argenrilla. AWlI1"d. 22 May 2001, p .... 263. 
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The FET standard may also apply in situations of coercion and harassment directed 
at the investor. Examples would be an aggressive investigation directed at the investor,25 
personal threats, or the threat of non-renewal of a licence in order to force the investor 
to relocate.16 

2. RELATIONSHIP TO CUSTOMARY INTERNATIONAL LAW 

There has been considerable debate on whether the PET standard merely reflects the 
international minimum standard, as contained in customary international law, or offers 
an autonomous standard that is additional to general international law. In terms of the 
ordinary meaning of the term, it is hard to see why the drafters of a treaty would use "fair 
and equitable treatment" where they mean the "minimum standard under customary 
international law" . A number of authors have argued in favour of an autonomous. concept 
of PET that is independent of and additional to customary internationallaw.17 

This question has gained particular prominence in the interpretation of Article II 05( I) 
of the NAFfA dealing with FET and full protection and security.2lI This provision has 
certain peculiarities that are absent from most other treaty provisions dealing with FET: 
the provision refers to the "Minimum Standard of Treatment" in the heading - an evident 
reference to general international law. In addition the provision refers to FET as part of 
international law: "international law, including fair and equitable treatment". Both 
features suggest that under this provision fair and equitable treatment is indeed part of 
international law. 

In addition, Article 11 05( 1) of the NAFTA has been the subject of an official inter­
pretation by the NAFTA Free Trade Commission. The interpretation states that Article 
11 05( 1) reflects the customary international law minimum standard and does not require 

" Pare &. Talbol v. Canada. Award on Merit., 10 April 2001, 1221LR (2002) 352, para.. 156-181. 

,. TECMED v. Muico. Award, 29 May 2003, 43 tLM (2004) 133, para. 169. 
,. 

.. 

F. A. Mann. Brilish TIYalies/ortlhe Promolioll alld Prol<eliort o/llIveS/menu. 52 The British Year Book of Intemariollal 
Law 241. 244 (1981); R. DolzerlM. Stevens. BiialtrallnvtJlm.'" Treaties, p. 60 (1995); P. T. Muchlinski, MultinatiOlllJI 
Enrerpri ... and Ih~ Low, p. 626 (1999); UNCTAD Series on issues in international investment as_ments. Fair and 
Equitable Treatment (1999), pp. 13. 11, 23. 31-40, 53, 61; S. Vaseiannie. The Fair and EquilDbit Tredlmtlll SttmdDtrl in 
InlemaJiOllJJllnve.flmenr Low and Prar:tice, 10 The British Year Book of International Law 10411 OS, 139·144 (1999); C. 
Schreuer. Fair and Equilablt T,.aln"lnl in Arbilral Prac-rict, 6 The Journal of World Investment &. Trade 357. 359·364 
(2005). 

Article 1105: Minimum Standard of Treatment 
"I. Each Parry .<hall O<""orrilo in" •.• "".,n" 0/ i,,,,...IO'" of another Parry I,.o_nt in oCt:anillnee wilh inremaliont.1 illw. 
includil1/1 fair and ~q/lirablel,..ar"uml andfull proleclion and .<<rurity. " 
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treatment beyond what is required by customary intemationallaw.29 NAFTA tribunals 
have accepted the official interpretation.30 The subsequent BIT practice of the United 
States31 and of Canada32 has also followed this interpretation. 

Tribunals operating outside the NAFTA have interpreted the relevant provisions in 
BITs autonomously on the basis of their respective wordingY For instance, the Tribunal 
in Azurix v. Argentina34 had to interpret Article II(2)(a) of the Argentina-United States 
BIT which provides for PET, full protection and security and for treatment no less than 
that required by intemationallaw. It confirmed that the wording of this provision made 
it necessary to regard fair and equitable treatment as a standard that is separate and higher 

than the one under intemationallaw. The Tribunal said: 

"The clause, as drafted, permits to interpret fair and equitable treatment and 
full protection and security as higher standards than required by interna­
tionallaw. The purpose of the third sentence is to set a floor, not a ceiling. 
in order to avoid a possible interpretation of these standards below what is 
required by international Jaw. "35 

But tribunals have also indicated that the difference between fair and equitable treat­
ment and the customary minimum standard "when applied to the specific facts of a case, 
may well be more apparent than real."36 Therefore, in a particular case, PET may well 
overlap with or even be identical with the minimum standard required by intemationallaw. 

.. FTC Note of Interpretation of 3 I July 2001: http://www.intemational.gc.calma-nadNAFfA-lnterp .... n.asp 

.. Pop< &: Talbar v. Qmada.Awan! in Reopect of Damages. 31 May 2002.41 ILM 1347 (2002). paras. 17-69: MondI!1·lntI. 
LId. v. UniJ.d SIU .. S of A",erica. Awan!. II October 2002. 61CSID Reports 192, paras. 100 .,s.q.: Uniled Parr:ol &n'i<-e 
of America Inc. v. Canotio. Award. 22 November 2002. 71CSID Report. 288, para. 97: ADF Group Inc. v. UniJtd SIGI.s of 
An~rica, Award. 9 January 2003. 6 ICSID Reporu; 470. paras. 17S-178; Loewen GtoMp. Inc. t.Jnd IW.WtlLlnd L. Loewen v. 
Uni,.d S,al" of A"",riCJl, Awan!. 26 June 2003. 7 ICSID Report.. 442, paras. 124-128: \Ibs,. MalUlg.""'nt. Inc. v. Unil.d 
M.:<icun SIal •• , Award. 30 AprlI2004. 431LM 967 (2004). para •. 90-91: M.,htmex v. Uniled States. Award. 3 Aup5t2005. 
Part IV, Chaplet C, paras. 17-24; Thwld.rbinl v. Muico. Award. 26 January 2006. paras. 192, 193. 5008)"" Uniled Muicun 
Slat •• v. Metolclad Corp .. Judgmen~ SllpRme Court of Briti.h Columbia. 2 May 2001.5 ICSID Reports 236. paras. 61-65. 

" See Chile-United SUItes FfA of 2003. Article 10.4: United Slates-Uruguay BIT of 2004. Article S. US Model BIT of 

2004 Article 5(2). 

" Canada Model BIT. Article 5. 
,. T«nicQ$ Medioambi.ntales Teemed S. It. v. ~ United MukaR 5101 .. ,. Award. 29 May 2003, 43 lLM 133 (2004). paras. 

155. 156; MTD v. R.public of CIU/ •• Awan!. 25 May 2004. 44 lLM 91 (2005). paras. 110-112: Ocddentol bplorali,,,, and 
Produc'ioll Co. v. Ecuador. Award. I July 2004. para. 188-190: CMS Gu., Tron.mIi.IsiOl' Company v. Argenlina. Awan!. 12 
May 200S. 441LM I lOS (200S), paras. 282-284; Saluka v. C:.d. R.public. Partial Award. 17 March 2006. paras. 286-295: 
PSEG v. Turir.ey.Award. 19 January 2007. para. 2.19; Sie", .... 'v. Arg.ntUlIJ. Award. 6 February 2007. paras. 291 ., ... q. 

,. AVlriz Corp. v. Th. ArgelJlilUl R.public. Award. 14 July 2006. 

" Alpara.J61. 
SaluiaJ v. Cz.ck R.public. Partial Award, 17 March 2006, para. 291. See also Azurix v. Arg.ntina, Award. 14 July 2006. 
para. 361. 364: Occidental Exploration and productinn Co. v. Ecuador. Award. I July.2004. para. 190: CMS Ga., TI12tIS· 
mis.ion Company v. Arg.ntinn. Award. 12 May 200S, 44 ILM 1205 (2005), paras. 282-284. 
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The motive behind the insistence that PET is identical with the minimum standard 
under customary intemationallaw is evidently to minitnize its practical impact. But the 
effect of this insistence may well be the opposite of what is intended by those who 
advocate it. Dolzer has pointed out that the more likely consequence will be to accelerate 
the development of customary law through the practice on PET clauses in treaties.37 

3. RELATIONSHIP WITH OTHER TREATY STANDARDS 

Some tribunals have suggested that PET is no more than an overarching principle 
that embraces the other standards granted to foreign investors in treaties.38 This would 
be at odds with the autonomous role played by PET in the practice of tribunals. At the 
same time there is evidence that the PET standard does not operate in isolation. It is also 
in interaction with other standards of protection. 39 The most important of such standards 
are constant (or fuIJ) protection and security, protection against unreasonable or discrim­
inatory measures, as well as protection against uncompensated expropriation. 

Some tribunals have equated the standards of fuJI or constant protection and security 
with fair and equitable treatment. They have dealt with the two standards jointly without 
drawing any distinction between them.4O Other tribunals have emphasised the separateness 
of the two standards.41 

The view that the two standards are to be regarded as different obligations appears 
more convincing. It is implausible to assume that two standards, listed separately in one 
document, have the same meaning. In addition, the content of the two standards is 
distinguishable. The fair and equitable treatment standard consists mainly of obligations 
on the host State to desist from a certain course of action. By contrast, by promising full 
protection and security the host State assumes the obligation to actively create a framework 
for investments that grants factual and legal security also against third persons. 

Many treaties for the protection of investments refer to arbitrary (unjustified, unrea­
sonable) or discriminatory treatment. In a number of cases the Tribunals dealt with the 

" R. DolurlA. von Walter. 'Fair ond Equitable TTM~nt ond CUSIO'"""Y Law - Un •• , 0/ Jurisprutknce· in F. Ortino. L. 
Libel1i. A. Sheppard and H. Warner (eels.) Invesll7ll!nl Treaty Law: Cunenrlss_ IT (2007) 99. 

'" Pttraixtl'1 v. Th. /c'vrgyz Republic. Award. 29 March 2005. 200S:3 Stockhalm Inti Atbitralion Rev p. 45 at p. 82; Noble 
\toNures. Inc. v. RDlPllJllia. Award. 12 October 2005. para. 182. 

,. See A. Reinisch (ed). SlandIJrds of In''OSlrIUInt Pmleclion (2008). 

.. w.-na H()/els Ud. v. Arab Republic of Egypl. Awan!. 8 December 2000. 6 ICSID ReporlS 89, paras. 84-95: Occidenlal 
Exploralion and ProdaClion Co. v. ECUDdor. Award. I July 2004. para. 187 

.. A::uti.t Corp. v. Th. Argenti.e Republic. Award. 14 July 2006. paras. 407.408: PSEG v. Turlce,. Award. 19 January 2007. 
paras. 258. 259. 
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prohibition of unreasonable or arbitrary measures in close conjunction with the fair and 
equitable treatment standard. This tendency is particularly pronounced with tribunals 
applying the NAfTA. It may be explained, at least in part, by the fact that the NAfTA 
does not contain a separate provision on arbitrary or discriminatory treatment. 42 Even in 
cases that concerned the application of treaties that contained separate references to a 
prohibition of arbitrary or discriminatory treatment in addition to the FET standard, some 
tribunals applied these two standards in close conjunction without distinguishing between 
them.43 By contrast, other tribunals examined compliance with the standards of PET and 
unreasonable or discriminatory treatment separately.44 

On balance. treating the two standards separately appears more conVincing. There is 
no good reason why treaty drafters should use two different terms when they mean one 
and the same thing. The cases dealing with arbitrary conducr'5 suggest that measures are 
arbitrary if they inflict damage on the investor without serving any apparent legitimate 
purpose. In addition. a measure would be arbitrary if it is not based on legal standards 
but on discretion, prejudice or personal preference. Also, a measure would be arbitrary 
if it is taken for reasons that are different from those put forward by the decision maker, 
especially if a public purpose is merely a pretext for a different motive. In cases dealing 
with discriminatory treatment tribunals have dealt with the issues of the basis for com­
parison46 and with the question of whether discriminatory intent is required for a violation 

., S.D. Myers v. Canada, Award on Liability. 13 Nov. 2000. 8 ICSIO Reports 18. para. 263; Mondt. IntI. Ud. v. Unit.d 
States of America. Award. II OClober 2002.6 ICSID Reports 192. para. 127; Wasrt Management. Inc. v. United Mexican 
Slates. Award. 30 April 2004. 43 ILM 967 (2004). para. 98; 

" CMS Ga .• Transmission Co. v. Argentina. Award. 12 May 2005.44 ILM 1205 (2005), para. 290; Impregilo v. Pakistan. 
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Occision on Juri.diction. 22 April 2005. 12 ICSlD Reports 245, paras. 264-270; MTD Equity SdlL Bhd. and MTD Chile 
S. A. v. Republic ~f Chile. Award. 25 May 2004, 44 ILM 91 (2005). para. 196; Salulea In.e .• lmtmS BV (The Netherland .• ) 
v. The Czech Republic. Partial Award, 17 March 2006. paras. 460 461. 465. 503; PSEG v. Turkey. Award. 19 January 
2007, para. 261. 

Occidental Exploration and Pmductirm Co. v. Ecuador. Award, I July 2004. al paras. 159-166; Ronald S. LaJAd., v. The 
Czech Republic. Award, 3 September 2001, 9 ICSID Reports 66. paras. 214-288; Ge,';,.. Ea"tem C,."dit Ud. Tnc. and AS 
Balloil v. Republic of Esmnia. Award, 25 June 2001.6 ICSID Report. 241. para •. 368-371; Nohle Velllures v. Romania. 
Award, 11 Ocrober 2005. par .... 175-180: Azurix Cllrp. v. The ArRenti"" Repuhli<-. Award. 14 July 2006. paras. 385-393; 
LatiE v. Argentina. Decision on Liability. 3 October 2006, 21 ICSID Review - FlU 203 (2006). paras. 162. 163; Sieme"" 
v. Argentina. Award, 6 February 2007. al paras. 310-321. 

Elel1ronica Sicula SpA (ElSTJ (United Stutes of America v. Irol.,·J.lnternalional Court of Juslice,ludgmenL 20 July 1989 
10 Reports 1989. p.IS. para. 128; Genin. Eastern Cndi, LId. Inc. and AS Berltoil v. RepUblic ofErtonia. Award. 25 June 
2001. 61CSID Reports 241. para. 371: Azurix Corp. v. The Argentine Republic. Award. 14 July 2006. par •. 392; CMF. v. 
The Czech Republk. Partial Award. 13 September 2001. 9 ICSID Report' 121, para. 612; Ronald S. Laudtrv. The C:ech 
Republic. Award. 3 September 2001. 9 lCSID Reports 66. paras. 221, 222. 230. 232. 270; Pope & Talbot v. Canada. 
Award in Respecl of Damages. 31 May 2002. 41 ILM 1347 (2002). para. 64: Occidental Exploralirm and Production Co. 
v. Ecuador. Award, I July 2004. para. 163; Noble Ventures. Inc. v. ROl1lanill. Award. 12 Oclober 2005. paras. 176-178; 
AlUrix Corp. v. The Argentine Rtpublic. Award. 14 July 2006. para. 393; La&E v. Argentina, Decision on Liabilily, 3 
October 2006. 21 ICSID Review - FlU 203 (2006). para. 158; Siemens v. Argenlina. Award. 6 February 2007. para. 318. 

Nycomb v. Latvia. Award. 16 December 2003. Slockholm IntI. Arb. Rev. 2005:1, p. 53 81 p. 99; Saluka Investmenls BV 
(The Netherlands) v. The Czech Republic. Partial Award. 17 March 2006, paras. 313-347. 466; Occidental Explomrion 
and Production Co. v. Ecuador, Award, I July 2004. paras. 167-176. . 
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of the standard.41 These criteria will overlap with those that have been developed for FET. 
But they are sufficiently distinct to form the basis of a separate standard of treatment. 

Protection against uncompensated expropriation was once the most important issue 
in international investment law. The PET standard has to some extent replaced the central 
role of protection against expropriation. 1\vo reasons are responsible for this development. 
One is the requirement that the investor must be deprived of the economic benefits of its 
investment entirely or in substantial part, otherwise there will not be a finding of expro­
priation. The other reason is a growing tendency of tribunals to respect the host State's 
power to take regulatory measures in the public interest. Some tribunals have found that 
if only the public interest is clear and due process is followed there is no expropriation.48 

The consequence of these tendencies is that the investor loses his protection against 
expropriation.49 

The Tribunal in PSEG v. TurkeySo has described the relationship between PET and 
expropriation in the following terms: 

"238. The standard of fair and equitable treatment has acquired prominence 
in investment arbitration as a consequence of the fact that other standards 
traditionally provided by international law might not in the circumstances 
of each case be entirely appropriate. This is particularly the case when the 
facts of the dispute do not clearly support the claim for direct expropriation, 
but when there are notwithstanding events that need to be assessed under a 
different standard to provide redress in the event that the rights of the investor 
have been breached_ "51 

A look at recent practice demonstrates that tribunals will frequently find a violation 
of FET but will decline a claim of expropriation. On the other hand, it is difficult to 
envisage an uncompensated expropriation that would not also violate of the PET standard. 
But protection against expropriation has by no means become superfluous through the 
introduction of FET. Not all treaties provide protection against unfair and inequitable 
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treatment. Investment insurance typically covers expropriation but not the violation of 
FET. Under some treaties jurisdiction for investor-State arbitration exists only with 
respect to expropriation, sometimes only for the amount of compensation due, but not 

for violations of FET. 

Some treaties contain carve-outs for tax matters. This means that the treaty is 
inapplicable, in principle, to matters of taxation. However, the carve-out does not apply 
if an expropriation is involved.52 Therefore, in order to obtain protection, the claimant 
would have to prove expropriation by way of a tax measure. 

In addition, some treaties, including NAFfA, contain references to FET in their 
provisions on expropriation.53 Thus, for example, the Argentina-US BIT not only provides 
that any expropriation must be for a public purpose, non discriminatory and against 
prompt adequate and effective compensation. It also requires that any expropriation must 
be in accordance with due process of law and FET as well as other principles of treat­
ment.5' In this way the PET standard gets imported into the provision on expropriation.55 

Therefore, although PET can be clearly distinguished from expropriation, the two are 
still interrelated. FET may be part of the requirements for a legal expropriation. Even 
where jurisdiction extends only to claims based on expropriation, the tribunal may have 
to look at the FET standard to establish whether the expropriation was legal. On the other 
hand, the calculation of damages in case of a violation of the FET standard is clearly 

different from compensation for an expropriation.56 
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4. CONCLUSION 

The fair and equitable treatment (FET) standard has become the centrepiece of-most 
claims by investors against host States. Despite its apparent vagueness, it has been 
specified and turned into a reasonably clear set of principles through the practice of ar­
bitral tribunals. The most important of these principles are transparency, stability and the 
investor's legitimate expectations, compliance with contractual obligations, procedural pro­
priety and due process, action in good faith and freedom from coercion and harassment 

Although related to standards under customary international law, it is widely accepted 
that FET is an autonomous treaty standard. But within the framework of NAFfA and 
some BITs the view has prevailed that FET corresponds to the customary minimum 
standard of treatment. 

Although FET is related to other typical treaty standards for the protection of foreign 
investors, such as constant (or full) protection and security as well as protection against 
unreasonable or discriminatory measures, these standards have an independent legal 
existence and must be applied separately. 

The FET standard has to some extent replaced the central role of protection against 
expropriation. One reason for this development is a high threshold applied by tribunals 
for accepting the existence of an expropriation. But PET even plays a role in the context 
of expropriation. Some treaty provisions list adherence to the PET standard as a requirement 
for an expropriation's legality. 
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